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COURT No.2
ARMED FORCES TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

1.

OA 1250/2019 with MA 1983/27@291 9

Ex Hav (Hony Nb Sub) Suresh _
Chand Sharma. ceves Applicant
VERSUS

Union of India and Ors. | - Respondcn%s
For Applicaht : . Mr.V S Kadian, Advocate

For Respondents : Mr. Shyam Narayan, Advocate
CORAM

HON’BLE MS. JUSTICE ANU MALHOTRA, MEMBER ()
HON’BLE LT GEN C.P. MOHANTY, MEMBER (A)

ORDER
27.05.2024

Order partially allowing the OA in terms of order da

27.05.2024 pronounced, signed and dated.

(LT GEN C.P. |
ER (4)
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COURT NO. 2
ARMED FORCES TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

OA 1250/2019 WITH MA 1983/2019

Ex Hav (Hony Nb Sub) Suresh Chand Sharma ...  Applican ,’

Versus -

Union of India & Ors. Responde

For Applicant : Mr. Manoj Kumar Supta, proxy fo
Mr. VS Kadian, Advocate

For Respondents - Mr. Shyam Narayaa, Advocate

CORAM :

HON’BLE MS. JUSTICE ANU MALHOTRA, MEMBER ())
HON’BLE LT. GEN C.P. MOHANTY, MEMBER (A)

ORDER

MA 1983/2019

Armed FYorces Tribunal Act, 2007 seekinz condonation if
delay of 7661 days in filling the present OA. | In view of
judgments of the Howble Supreme .Cour't in -the' mafter
of Uol & Ors Vs. Tarsem Singh 2009(1) AISIJ 371 an

Ex Sep Chain Singh Vs. Union of India & Ors (Civil Appeal
No. 30073/2017) and the reasons mentioned, che MA 1983/2

is allowed despite opposition on behalf cof the respondeénts
and the delay of 7661 days in filing the OA 1250/2

is thus condoned. The MA is disposed of accordingly.
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- OA 1250/2019

2. The applicant has filed this application under Sectidn
the Armed Forces Tribunal Act, 2007, aggrieved over the

granting of service pension equivalent to that of a regu arly

promoted Nb Sub with 24 years 26 days of service, in terms of

prayers:-~

(a) Direct the wspo;zdents fo grant the service pension in the rank of
Naib Subedar fo the applicant with effect from 01.01.2006 siper
the Gol, MOD letter No 1(8)/2008-D(Pen/Policy) dated 08.02. 2010
and passcd the AFT Chandigarh Bench in OA No 42 of 201 0 t#l@&as

Supreme Court on 20.05.2015 along with inferest @10% p.a
payment be made, for which applicant deserves. ’ ¢

(b) Any other relief which the Tribunal may deem fit and pro,

the facts and circumstances of this case.

Brief I—‘acts of the Case
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Republic Day 1999. Following the recommendations outhn]cd in

B
mﬁ

Para 5.1.62, Chapter V of the VI Central Pay Commission (CPC)

this proposition, issuing a MoD letter dated 12.06.2009 t "_'thls

=
1

effect. The MoD dlrectlve stipulated that the honorary rank of Nb
Sub granted to Havs would be notionally regarded as a promgtlon
to the higher grade of Nb Sub and accordingly, the beneflt of -

fitment in the pay band and h1gher~grade pay would be allowed_

Consequently, pre-2006 retirees who had been granted the )
of Honorary Nb Sub were denied the benefit accorded by the f

letter dated 12.06.2009. Since, the applicant being a pre- 2006

i

respondents have not replied to the aforesaid represent
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this OA.

Arguments by the Counsel for the Applicant

4. The counsel vehemently asserted that the pensmn éf the

applicant is wrongly fixed as Rs. 4,896/- from 01.0

years of service and therefore, in terms of MoD ¢

i
dated 12.06.2009 the applicant is entitled to receive pension loif the
rank of regularly promoted Nb Sub of 24 years of service whic
* Rs. 7,750/~ PM w.e.f. 01.01,2006.
5. The Counsel further placed reliance on the case of Um“"

India and others Vs. Subhash Chander Som (C.A. No. 4677-0

decided on 20.05.201 5).

Arguments by the Counsel for the Respondents

6. The counsel emphasized that under the provisions of Rule

Pension Regulation, Part-1 1961 as amended vide Gol, MoD letter No 1

(8)2008-D(Pen/ Pohcy) dated 12.06. 2009, the benefits of a Nb Sub’ghas
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allowed notionally for the purpose of fixation' of pénsion ohly. -The

provisions of ibid letter wﬂl ‘be applicable to the personnel, who retired
on or after 01 .‘01 .2006. Therefore, the counsel contendeql that since the

applicant is pre 01 Jan 2006 retiree, he is not eligible for grant of
- service pension in the rank of Hony Nb Sub under the provisions of
above gévermﬁent letter.- | N

7.  The counsel additionally contended that the Government 6f
India, Ministry of Defence possesses the authority to deterfﬁin’e a cut~
off date for the implementation of benefits to pensioners, as it may not
always be feasible to extend such benefits to everyone. Thus, the
Government of India, Ministry of Defence has apprbpriately exécuted
its policy, which is fair, lawful, and in acéordénce with the

constitution.

Consideration of the Case

8. We have perused the arguments for both sides and the issue for
consideration is - Whether the benefits arising out of the MoD letter
~dated 12.06.2009 should be extended to pre-2006 retirees or not? This

issue was placed before a Larger Bench by the order dated 28.01.2020

in the case of Ex Hony Nb Sub Ram Kishan Vs. Union of India and Ors
in OA 589/2019 as there were conflicting views between different

benches of this Tribunal on the same, which reads as under:
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" By way of the present OA, the applicant claims penszon in the rank 0‘1‘”'1%
Sub’ with effect from 01.01.2006 on the basis of Govt. of India (MoD)
Circular dated 12.06.2009. 34

2 Number of OAs are being filed by the individuals wh ere
conferred Hony Rank of Nb Sub on the occasion of Republic

2019 [Ex Hav (Hony Nb Sub) Shiv Pal Vs. Union of India_and o) -ers]

deczdcd on 11.12.2019, relying upon the jadgment In Virender S ﬁ
- Ors. Vs. Union of India &Ors. [0.A No, 42 of ZOIO/ dqwdé‘]

Nb Sub, whereas in O.A. No. 06 of 2019 [Ex Hav (Honor:
Subedar) Ram Murti Vs, Union of Indza and_others] deczde

that the app]zcant was not cnﬂt]ed to pension 1o Nb Sub’, when !
rank held was of ‘Hony Nb Sub* '

4 In view of the conflicting opinions, it will be desirable thég‘ the

matter be referred to a Larger Bench for its decision as to thtlfﬁ' an

the
. Hi

pension of 'Nb Sub’ or ‘Hony Nb Sub’ in terms of the aforesaid Géi it. of

India Circular dated 12.06.2009, and for the said purpose, let the n]attcr'
23 5

be placed before the Hon'ble Chairperson for appropriate ordersasTi may be
deemed fit.”

individual who has been conferred rank of 'Hony Nb Sub' is entitle

9.  The Larger Bench of the tribunal vide order dated 20.03.:

finally settled the issue and-held as under:
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“Conclusion

83. Based on the above consideration we conclude the follo wing: -

(a) As per Regulation 180 of the Defence Services Regulations @SR)
Hav/Dfr and Hav Clks (including those employed In recruifing of’féces)
with 24 years of service and who could not get promotion fo th f?ncxt
higher rank of Nb Sub during active service, are selectively confcrred the

rank of Hony Nb Sub after retirement. Initially a financial bene}}t of

month. 8
3

(») Based on the recommendations of the 6° CPC, MoD issued. é[eﬂer
dated 12.06.2009 which directed that the Hony rank of Nb Sub gran%d fo
Hav would be notionally considered as a promotion to the higher gréde of
Nb Sub and that the benefit of fitment in the pay band and higher-g

pay will be allowed notionally for the purpose of fixation of pensio §
And that additional element of pension of Rs. 100/~ will cease fo be p} 2

(¢) Hav who retired prior to 0] 01.2006 and who were grdntq? the
rank of Hony Nb Sub sought the benefit of the MoD notification; ]E“dated
12.06.2009. Aggrieved on not being grantcd the benefit o{'! { this
notification, pre-20086 retirecs filed cases in ca the AFT. '%fi;:

too and directed that z‘hc notification be implemented and arrears b@t pzud
" fear 01.01.2006. This attained finality with the SLP filed against t}zmﬁ)rdcr
being dismissed by the Apex Court. The ratio of judgment in the aﬁse of
Virender Singh (supra) was further upheld by the HonDle Suprcme; Court
by ifs order dated 20.05.2015 in the case of Subbash Cbandcg;i Soni

(supra)
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OA 1250/2019

on 18.03.2010 and was made effective from 01.07.2009. That of C’CTS /4
was issued on 17.01.2013 and was effective from 24.09.2012. The }'Zétter

extended fo PBOR a]so from 01.01. 2006.

|
(g) Till 5% CPC, the maximum pension was worked out for a itota]
qualifying service of 33 years and progressively reduced as per the aétua]

qua]zf_'}ang senhes along with the added weightage. However, in t"’"' 6"

b
CPC, the pension has been since delinked from thc fotal qua]zfymg semcc
of 33 years and is now granfed af 50% of the Iasr pay drawn. Thus | 111i 'the
case of pre-2006 retirces, irrespective of their qualifying Semcejzl the

pension was protected at 50% of the minimum pay n the pay band, ]

retirees, the guiding principle is that the pension -of pre-01.01. 32006'
pensioners will be reckoned with reference to a no%ional maximum 111 the
post 01.01.2006 revised pay structure correspondmg fo the maxzmtjm of
the previous pay scales as per ﬁtmcnt tfable for each rank, detezmmed on
the basis of notional maximum for the ranks and group across the; filmsc '
Services. Though the revisions of pension were mace app]zcab]e from /m‘er

dates, based on certain Tribunal/Court cases, it vas subsequcntl_y f’

applicable from 01.01.2006 for all ranks of the armed forces.

()  Based on the orders in the case of Hoshiar Smgh (supra) Gol /i
notification dated 21.02.2020 with fresh pension tbles for Hony
as applicable on 01.07.2009 and 24.09.2012.

() In working out this table, the pension was worked oyt b){

methods; one based on the max pay of Hav in 57 CPC across thc

PApiaT

et oa

o S
iy
Ju—y
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OA 1250/2019

enft

Services, and the second by utilising the minimum of the transztzon ﬁ‘
table of Nb Sub in the 6 CPC. With this, the maximum and muumum for

granted under the 6 CFC, wherein a Hav gz'anted the rank of Honbe
Sub is notionally considered as a promotion to the higher grade of NB Sub
. and benefit of the fitment in the pay band and the higher-grade pa};us fo
be allowed notionally for fixing of pension only. And since If’s a nogonﬂ
fixation for pensionary benefits only, it has fo be at the minimum 1& the
pay band as the Hav has never served as a regu]ar Nb Sub. Mﬂ.fhc
notional fitment in the revised pay scale in the table for the Nb Sujﬂ can
only be done at the minimum of the table and cannot be undertaken’ ié)&sed
on the years of service in the rank of Hav, since the individual nevé” z]1¢=:1a’

the rank of a regular Nb Sub even for a single day.

REFERENCE IS ANSWERED

84. Thus, the reference Is answered fo the effect that:-

'LEJ

@ A pre-2006‘ retiree Hony Nb Sub is entitled fo the pension of afHon y
Nb Sub as promulgated vide MoD nofification dated 21.02. ZOZ@; and
implementation instructions issued vide PCDA (P) Circular No.63 I "ﬁﬁ
05.03.2020.

()  The individual is not entitled tfo the pension of a regular Nb
he is only entitled to the pcnsion of a Hony Nb Sub which is c

applicable.

.
(c) This pension will be reckoned with reference fo a n@}zona]

%Ff“x
5

maximum in the post 01.01.2006 revised pay structure correspona 313 fo
& i
the maximum of the prewous pay scales as per the fitment table fo‘d : cach

il
s
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el i,
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s
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rank, defermined on the basis of notional maximum for the ranfc [and
group across the three Services, as app]mab]e in fb{mg the pension ; af all

pre-2006 retirees. ' ?i

CONCLUSION .

10. Therefore, in view of the above answered reference the Q “ is
m

disposed of with directions that the applicant is not entitled toﬁthe

pension of a regular Nb Sub as he is only entitled to the penswrtfé;Of a

| il
Hony Nb Sub which is to be calculated based on a notional promgtion
5

)
to the rank of a regular Nb Sub at the minimum of the pay band
éiu _

" including the grade pay, MSP and group pay as applicable.
Therefore, in view of the above answered reference we partlally

the OA and pass the following directions:

34*’

@  The apphcant is entitled to the pension of a Hony Nb Sub
i

as promulgated vide MoD notification dated 21.02. ZOZOL and

@

No.631 dated 05.03.2020.

(11) The applicant is not entitled to the pension of a reg‘ular
Nb Sub as he is only entitled to the penswn of a Hony NEJ(l Sub

?
which is to be calculated based on a notional promotlon t@ the

v-

rank of a regular Nb Sub at the minimum of the pay Eﬁ
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11.

Pronounced in open Court on this 27 ik day of May, 2

(LT GEN C.P MO (JUSTICE ANU MALH

Aken

OA 1250/2019
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(iii) The pension of the applicant will' be reckoned ]

reference to a notional maximum in the post 01.01.2

]

3]

group across the three Services, as applicable in fixmgiﬁ the
23

penéien of all pre-2006 retirees. : %

(iv) The respondents shall ensure all actions in this regar

‘i
completed in four months from the date of receipt of this of

0

failing which interest @ 6% will be paid to the applicant ogu all

arrears till the date of actual payment.

)
e
A

No order as to costs.
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